
































(b) admit that the Proposals include some restructuring of the asset

ownership framework for Water Assets of local authorities;

(c) admit that the Proposals (or aspects of them) are outlined in the
documents listed, and particularised, in Schedule 1 to the statement of
claim and the further documents listed in Schedule 1 to this statement

of defence; and
(d) otherwise admit paragraph 29.
30. In relation to paragraph 30, they:

(a) admit that, among other things, the Proposals include some
restructuring of the asset ownership framework for Water Assets by

local councils under the infrastructure assets legislation;
(b) say further that:

(i) a key feature of the Proposals is to transfer responsibility for
the delivery of water services to the New Water Services
Entities rather than to transfer ownership of Water Assets

(which is a corollary feature);

(ii) the Proposals include a bottom line requirement that each of
the New Water Services Entities remains in public ownership,

including local authority collective and/or community ownership;

(iiiy  the Proposals will, among other things, amend the current LGA
and other infrastructure assets legislation through enactment by
Parliament of one or more statutes, the first of which is
currently anticipated to be introduced to the House in the
second quarter of 2022 (together, this suite of new legislation is

referred to as the Three Waters legislation);

(iv)  other key aspects of the reform policy expected to be reflected

in the Three Waters legislation include:

(A)  the establishment of an economic regulator for water (to
function alongside the recently established quality

regulator, Taumata Arowai);
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31.  They:

248515541

(B)  detailed new provisions for governance, representation
and accountability, decision making, and scope of
relevant water services to be provided by the New Water

Services Entities; and
refer to and repeat paragraphs 8, 21(c), 25 and 26 above; and

otherwise deny paragraph 30.

acknowledge the Councils have the concerns pleaded in paragraph
31, refer to and repeats paragraphs 8 to 26 above, and otherwise deny

paragraph 31;

say further that the Minister and the Secretary are cognisant of the
legal position of the Councils and local authorities generally as set out
in the LGA, other infrastructure assets legislation and as otherwise

detailed above;
say further that, in line with Cabinet decisions:

(i) since May 2020 the Crown has been working collaboratively
with a range of local government sector and Maori/iwi groups,
including the Local Government New Zealand Association
Incorporated (LGNZ), to advance the Government’s policy
programme of reform of the delivery of three waters in New

Zealand;

(ii) as part of its sector collaboration, in around May 2020 central
and local government leadership established the Joint Three
Waters Steering Committee to provide oversight and guidance
to support progress towards reform, and to assist in engaging
with local government, iwi/Maori and other water sector
stakeholders on options and proposals. The Joint Three Waters
Steering Committee operates under a Terms of Reference (the
Steering Committee TOR) that sets out the role of the
Steering Committee, including to support the design and

implementation of the reform programme;
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(iif)

(vii)

(viii)

also as part of its sector collaboration, in July 2021 the Crown
acting by and through the Minister and the Minister of Finance
(as the primary three waters reform Ministers), entered into a
Heads of Agreement with LGNZ (the Crown/LGNZ HOA);

the Crown/LGNZ HOA sets out the terms of mutual
commitment to a partnering approach for three waters reform,
and they rely on the terms of the Crown/LGNZ HOA as if
pleaded in full;

since July 2021 there has been considerable ongoing
engagement between, among others, the three waters reform
Ministers, the local government sector, and Maori/iwi
organisations that has identified a number of issues and areas
where further work is needed to advance the Government’s
policy programme of reform of the delivery of three waters in
New Zealand in a way that is collaborative and responsive to

the concerns raised;

a significant component of the feedback has concerned the
proposed ownership, governance and accountability

arrangements for the New Water Services Entities;

in order to work through the concerns raised relating to the New
Water Services Entities, among other things the three waters
reform Ministers established a working group on
representation, governance and accountability arrangements
for the New Water Services Entities, which operates under a
Terms of Reference (the Working Group TOR) developed
collaboratively by the three waters reform Ministers and LGNZ,
which in turn acknowledges and gives effect to the partnership
arrangement under the Crown/LGNZ HOA;

the Working Group TOR have the objectives of considering and
making recommendations to the Minister by no later than
March 2022 on a preferred strengthened approach to the
governance framework for the New Water Services Entities as
an alternative to the approach under the current policy

Proposals —
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32.

33.

34.

35.

36.

(together, the Steering Committee TOR, Crown/LGNZ HOA and
Working Group TOR are referred to in this statement of defence as the

sector policy engagement framework).
In relation to paragraph 32, they:
(a) acknowledge the Councils have the concerns pleaded;
(b) refer to and repeat paragraph 31, above;

(c) say further that the sector policy engagement framework is intended to
provide a forum for all parties in the local government sector (which
includes the Councils as members of LGNZ) to work through any
issues in relation to infrastructure assets (including Water Assets),
prior to introduction of the new Three Waters legislation and ongoing

through any select committee process; and
(d) otherwise deny paragraph 32.
In relation to paragraph 33, they:
(a) acknowledge the Councils have the concerns pleaded;
(b) refer to and repeat paragraphs 30 to 32, above;

(c) say further that a pleading as to concerns about future potential
conduct, policy and legislation is too vague and not explicit enough to

plead to; and
(d) otherwise deny paragraph 33.
In relation to paragraph 34, they:
(a) acknowledge the Councils have the concerns pleaded;
(b) refer to and repeat paragraphs 31 to 33 above; and
(c) otherwise deny paragraph 34.

In relation to paragraph 35, they repeat paragraph 31(b) above, and refer to

the affirmative defences pleaded below.

They admit paragraph 36.
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37.  They admit paragraph 37.
38.  They admit paragraph 38 and say further that:

(a)  the purpose of the public education campaign is and has been to build
public awareness of the Government’s policy programme of reform of
the delivery of three waters in New Zealand, with the ultimate aim of
helping New Zealanders engage with and participate in the reform
process (ultimately, by directing the public to a comprehensive

information depository on the DIA’s website);

(b) at all times, the DIA and the Secretary have been mindful of the need
for the public education campaign to meet applicable standards and
guidance, and have followed internal processes (including, for
example, sharing proposed content with local government
representatives) to ensure that this has been and will continue to be

the case with respect to the public education campaign;

(c) television advertisements included in the public education campaign,
particularised in Schedule 2 to the statement of claim, have been the
subject of complaints to the Advertising Standards Authority (ASA)
(complaint numbers 21/363, 21/418, 21/482);

(d)  the ASA Complaints Board has not upheld any of the complaints and
has said that in the advertisements were not misleading, taking into
account context, medium, audience and product, and were not in

breach of any principal of the Advertising Standards Code.

First Cause of Action: declarations about Councils’ local governance role,

ownership rights

39. In relation to paragraph 39, they refer to and repeat paragraphs 1-35 above

and their affirmative defences below.
Second Cause of Action: declarations about public education Campaign

40. Inrelation to paragraph 40, they refer to and repeat paragraphs 1-38 above

and say further as set out in paragraphs 41 and 42 below.
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41. In relation to paragraph 41, they admit as a general principle that the
Secretary and the DIA are required to act lawfully, but in the absence of
further particulars as to the precise legal obligations being asserted by the
plaintiffs they are not able to plead as to whether they agree or disagree with

the plaintiffs’ characterisation of these obligations.

42. In relation to paragraph 42, they:
(a) refer to and repeat paragraphs 38, 40 and 41 above; and
(b) otherwise deny paragraph 42.

43. In relation to paragraph 43, they refer to and repeat paragraphs 40-42 above

and their affirmative defences below.
First affirmative defence

44.  The declarations sought in the statement of claim should not be made as

they:
(a) do not relate to a live dispute;
(b) will be of no practical consequence to the parties or the public;
(c) do not seek declarations of legal rights;
(d) relate to prospective matters not existing legal rights; and/or
(e) do not have utility.

Second affirmative defence

45.  The declarations sought in the statement of claim should not be made as the

Court should not intervene in or seek to constrain the Crown in relation to:
(a) how the Crown makes policy;

(b) how the Crown advances legislative reforms including in relation to

the allocation, operation and ownership of resources; and/or
(c) the development and introduction of legislation.

Costs
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46.  The Defendants seek costs in relation to this proceeding.

This STATEMENT OF DEFENCE is filed by BRIONY ANN DAVIES, solicitor for the
defendants, of the firm MinterEllisonRuddWatts. The address for service of the
defendants is at the offices of MinterEllisonRuddWatts, Level 18, 125 The Terrace,
Wellington.

Documents for service on the defendants may be left at that address for service or
may be:

(A) posted to the solicitor at PO Box 2793, Wellington; or
(B) left for the solicitor at a document exchange for direction to DX SP20009; or

(C) emailed to the solicitor at briony.davies@minterellison.co.nz and
matthew.ferrier@minterellison.co.nz
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A1

A2

SCHEDULE 1: PARTICULARS OF THE PROPOSALS

In addition to those documents listed at A1 of Schedule 1 in the statement of
claim, the Proposals include the following documents (as publicly disclosed by

the Minister of Local Government on the DIA’s website):"

(a) 12 July 2021, CAB-21-MIN-0269 Minute: Delivering the Three Waters
Reforms, Cabinet Office; and

(b) 12 July 2021, Cabinet Paper: Delivering the three waters reforms,

Office of the Minister of Local Government.

In relation to the alleged changes to the manner in which water services are
delivered under the Proposals, they rely on the relevant documents (as publicly

disclosed) as if pleaded in full, and:
A2.1 They admit paragraph A2.1.

A2.1 They:

(a) admit paragraph A2.2, save that the full extract in the June 2021
Paper 1 at paragraph 13.1 recognises that the water service
entities will remain in public ownership: “the aggregation of local
government three waters services and infrastructure into a small
number of dedicated, publicly owned water services entities, in
order to deliver scale efficiencies, address capability and
capacity challenges, create new employment opportunities, and
enable investment to be delivered in a way that is affordable for

communities”; and

(b) say further that the theme of public ownership of the New Water
Service Entities on behalf of communities is one of the key
design features of the New Water Services Entities, and the
design features of this theme and its contribution to the
Proposal’s objectives is referenced elsewhere in the Proposal

documentation, including the June 2021 Case for Change paper

! https://www.dia.govt.nz/three-waters-reform-programme-cabinet-decisions-and-reform-proposals
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A2.3

A2.4

A2.5

A2.6
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referred to in paragraph A1.4 of the statement of claim which

contains the following table:

Design features Contribution to objectives
Ownership of | ¢ Local authorities are the ‘owners’ of o Local authorities and
the entities the entity, on behalf of their mana whenua have
communities ability to influence key

e Mana whenua have a joint oversight decisionsithat affect them

role e Three waters assets and
service delivery remains

e Protections in legislation against i . 4
in public ownership

privatisation

They admit paragraph A2.3 and repeat paragraph A.2.2 above.

They admit that the quoted words in A2.4 appear in paragraphs 45.1
and 45.4 of the June 2021 Paper 2, say that the words have been

pleaded out of context, and rely on paragraph 45 as if pleaded in full:

45. This approach [i.e. the New Water Services Entities structure] has
several advantages:

45.1 it removes the expectation that ownership provides some
level or form of financial benefit, such as a dividend;

45.2 it helps to achieve balance sheet separation as local
authorities do not have a financial (or equity) interest in the
entity;

45.3 with owners listed in statute, it is more difficult to divest that
ownership right as this would require legislative change —
thus offering a protection against future privatisation;

45.4 there is no need to adjust shareholding levels to reflect
different levels of investment in local authority areas over
time; and

45.5 local authorities still have oversight and some governance
rights and other levers of influence to promote and protect
community interests. These rights would be evenly spread
across owners and representatives to prevent any local
authority exerting undue influence.

They admit paragraph A2.5.

They admit paragraph A2.6, but say that paragraph 140 of the
December 2020 Paper proposes that, “/In order to achieve balance
sheet separation and independence consistent with reform objectives,
councils will have less influence over water services entities than
currently exists — particularly in areas of governance, and operational

and financial decision making”.

Page 18



A2.7 They admit that the Case for Change at paragraph 24 proposes design

A2.8

248515541

features which include that local authorities are the ‘owners’ of the

water services entities, mana whenua have a joint oversight role, and

there will be protections in legislation against privatisation, meaning

that local authorities and mana whenua have ability to influence key

decisions that affect them, and three waters assets and service delivery

remains in public ownership.

In relation to A2.8, they:

(a) admit that (June 2021 Minute 1 at [65]-[66]):

(i)

it has been agreed that the purpose of the Government
Policy Statement would be to provide high-level
strategic direction to the New Water Service Entities —
to inform and guide the entities’ decisions and actions
in fulfilling their statutory purpose and objectives;
providing certainty to everyone operating in the three
waters system and receiving services from the entities
about the outcomes the new entities are expected to

deliver;

it has been agreed to provide for general design
principles to guide the development of the Government
Policy Statement, relating to — relevance (so that the
Statement is reviewed and updated regularly to ensure
the objectives and priorities it contains are relevant to
the evolving three waters system, and to changing
national and local context); transparency (so the
processes for developing the Statement, determining
national objectives and priorities, and considering the
implications of decisions, are well understood and
visible to the public); accountability (so the outcomes
that are expected to be delivered are measured and
published, and responsibility for the achievement of
those outcomes sits with the entities that are
responsible for delivering them); and well-being focus

(so that the Statement has a focus on wellbeing, and
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A3
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A2.9

(d)

takes account of both national and local interests and

outcomes);

say further that it has been agreed that the process for
developing or reviewing the Government Policy Statement
would be undertaken with interactions and consultation
between key Ministers, government agencies, regulators,
iwi/Maori and local government, and would include
engagement with the water services entities, and seeking
advice from regulators on the implications of desired
objectives (June 2021 Minute 1 at [67]);

rely on the June 2021 Minute 1 (as publicly disclosed) as if

pleaded in full; and

otherwise deny paragraph A2.8.

In relation to paragraph A2.9, they:

(a)

(b)

say that “Consumer and community influence” is one of the
key design features of the New Water Services Entities, the
“design features” of this theme are that entities will be
“required to engage with consumers and communities on key
strategies and plans that affect them” and “required to
establish a consumer forum”, and this will contribute the
Proposals’ objectives by ensuring the system for delivering
three waters services is responsive and accountable to

consumers and communities” ; and

otherwise deny paragraph A2.9.

In relation to A3, they:

(a)

say that the Proposals are premised on a significant body of research

and evidence, including publicly available documentation, bespoke

analyses (including expert opinion and input from a number of

external experts) and significant community and sector engagement;

say further that the issues leading to the Proposals and case for

change are summarised in the DIA Regulatory Impact Assessment —
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Decision on the reform of three waters service delivery arrangements
— May 2021 (RIA), including that:

(i) It has become clear that New Zealand’s three waters system is
facing a significant crisis, and will continue to do so without

major, transformational reform.

(ii) Latest estimates indicate that an investment of $120 billion to
$185 billion is needed to replace and refurbish existing
infrastructure, upgrade three waters assets to meet drinking
water and environmental standards, and provide for future

population growth.

(i)  The size of the infrastructure deficit that has developed under
the current system is one of a number of symptoms of the
systemic failure underpinning the way three waters services

are currently delivered.

(iv)  Many of New Zealand’s communities are dealing with some
unacceptable outcomes in connection with three waters, such

as not being confident that their drinking water is safe.

(v) Four root causes that contribute to the persistent systemic
problems with the delivery of three waters infrastructure and

services are:

= the large number of small water service providers, which
limits opportunities for efficiencies of scale in delivering

three waters services;

= incentives and governance structures that are not
conducive to long-term decision-making in relation to

three waters asset management and investment;

= affordability challenges associated with addressing the

infrastructure deficit; and

= Jack of effective system stewardship.

24851554:1 Page 21



(vi)  The system is not well placed to address these four persistent

problems or to meet new challenges.

(vii)  Experience over the past 30 years also indicates that
widespread improvements, particularly through voluntary

change and collaboration, are unlikely.

(viii)  Further, under the current arrangements most councils and
communities will not have the funding or the operational
capacity to eliminate the infrastructure deficit and meet future

growth requirements; and

(c) rely on the RIA and other relevant documentation in relation to the

Proposals (as publicly disclosed) as if pleaded in full; and

(d) otherwise deny paragraph A.3.
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SCHEDULE 2: PARTICULARS OF THE CAMPAIGN
B1 They admit the Campaign includes the media listed at B1.

B2 They admit the Campaign includes a variety of media including as listed at B2,
say further that the Campaign is aimed at increasing public awareness of the
Proposals and the reasons for them and refer to and rely on the media listed

as if included in full.
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SCHEDULE 3: PARTICULARS OF EVOLUTION OF NEW ZEALAND
LOCAL GOVERNMENT LEGISLATION

C1. Early examples of statutory restructuring of local government include:
C1.1 The Constitution Act 1852

(a) The Act ultimately established 10 provincial councils, each

elected upon a property franchise.

(b) This system was abolished in 1875 because the high-level
provincial governments could not effectively keep up with
population growth and the rise in ad hoc local administration
that it entailed.

C1.2 The Municipal Corporations Act 1876

(a) The Act amalgamated 19 different Acts that had regulated local

bodies into one.

(b) The Act introduced councils’ responsibility for infrastructural
activity amongst a wide range of other functions, including

oversight of rates, health, and education.

C2. Examples of statutory restructuring of local government from 1876-1982

include:
C2.1 The Local Government Commission Act 1946

(a) The Act created a commission of inquiry “to review from time to
time the functions and districts of local authorities and prepare

schemes for reorganisation [of local authorities]”.

(b) The commission was given wide powers to seek information
and recommend restructuring and amalgamation of local

authorities.
C2.2 The Local Government Act 1974

(a) This consolidated the wide range of existing Municipal

Corporations Acts and Counties Acts that had previously
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defined the roles and powers of local authorities in New

Zealand into one Act.

C3. Modern examples of statutory restructuring of local government include:

C3.1 The Local Government Amendment Act 1989

C3.2

C3.3

C3.4

24851554:1

(a)

The Act reduced local government from over 800 local
authorities and various special purpose boards, many of which

had their own distinct empowering Acts, to 87 councils.

The Act narrowed the field of activities that local government
was empowered to undertake and separated local

government’s policy and operational functions.

The Act introduced annual planning and reporting cycles and
generally increased local government’s accountability to central

government.

The Local Government Amendment Act 1992

(a)

The Act directed regional councils to take responsibility for

environmental and transport concerns.

The Local Government Amendment Act (No 3) 1996

(a)

The Act simultaneously reduced restrictions on local authorities’
power to borrow and prescribed adherence to various financial
principles and procedures. The latter prominently included
prescribing council publication of documents around long-term

financial strategy and funding policy.

The Local Government Act 2002

The Act replaced The Local Government Act 1974.

The Act introduced the power of general competence, whereby
councils were presumed able to act in a certain way unless
Parliament specifically prescribed it rather than presumed
unable to act in a certain way unless Parliament specifically

empowered it.
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(c)

The Act charged local government with a new and broader
purpose — promoting social, environmental, economic, and

cultural wellbeing (the four well-beings).

C3.5 The Local Government (Auckland Council) Act 2009

(a)

The Act established the Auckland Council as a unitary authority
for Auckland.

The Act set out the matters in relation to Auckland Council’'s
structure and functions, duties, and powers that differ from the
general provisions applying to local authorities under the LGA

and certain other enactments.

Among other things, the Act established the arrangements for
the management of transport and water supply and wastewater
services for Auckland; and set out requirements relating to

substantive council-controlled organisations.

C3.6 The Local Government Act 2002 Amendment Act 2012

(a)

The Act replaced the previous focus on the four well-beings
with a more targeted purpose to provide for democratic and
effective local government that recognised the diversity of New
Zealand communities; and, to that end, among other things
provided for local authorities to play a broad role in meeting the
current and future needs of their communities for good-quality
local infrastructure, local public services, and performance of

regulatory functions.

C3.7 The Local Government (Community Well-being) Amendment Act 2019

24851554:1

(a)

The Act overturned the effect of the 2012 reform and
reintroduced local government’s purpose as focussing on the
four well-beings by providing for democratic and effective local
government that recognises the diversity of New Zealand
communities; and, to that end, among other things provides for
local authorities to play a broad role in promoting the social,
economic, environmental, and cultural well-being of their

communities, taking a sustainable development approach.
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SCHEDULE 4:

PARTICULARS OF THE FUTURE OF LG REVIEW INDEPENDENT PANEL
INTERIM REPORT, “AREWA AKE TE KAUPAPA”, AS TO CURRENT AND

FUTURE ROLE OF LOCAL GOVERNMENT

D1. Arewa ake te Kaupapa includes the following descriptions as to the current and

future role of local government:

D11

D1.2

D1.3

D1.4

D1.5

D1.6

D1.7
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Local voice and community leadership will continue to be important,
even if some functions are delivered at a larger scale. One size does
not fit all — any new local authority structures should be tailored to meet

the needs of diverse communities and circumstances (page 12).

If local authorities are to fulfil their roles with maximum effect, now and

into the future, change will be needed (page 16).

In order to maximise social, economic, environmental and cultural
wellbeing now and into future generations, new approaches to local
governance will be needed. Conventional approaches and techniques
for policy-making are not responsive enough for an increasingly fast
paced, complex environment where societal values are rapidly evolving

and new challenges regularly arise (page 23).

Since a major reorganisation in 1989, the local government sector has
been through several further reforms which have included changes of
purpose and introduction of numerous new consultation and financial

requirements (page 29).

Any redesigned system of local governance will need to address current
and emerging pressures, and take account of the impacts of planned
reforms. Addressing these pressures will mean ... Designing the system
to allocate local government functions and roles at the most appropriate
scale, whether that is community, town or city, sub-national, or national

levels (page 32).

Local authorities are creatures of statute, and, in many respects, they

act on behalf of central government (page 37).

Local authorities create the spaces in which people live their lives.

They shape the conditions in which people live, work, relax, play, and
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D1.8
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do business, and their services determine whether local environments
are healthy, safe, easy to navigate, and attractive; and whether they
create conditions in which people and communities can thrive. Local
authorities also represent their communities and reflect local voices.
Because of their place-based focus, they can ‘see across’ issues that

affect their communities and locations (page 41).

The review of local government will require determination of which
current functions should be retained and which should not; what new
functions and roles local government should take on (for example, in
housing, health or other social service provision); whether any functions
or roles would be better carried out by central government, iwi, or
communities or others; and how these matters might evolve over time
(page 48).
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